if to do so would:
(a) Be more convenient;
(b) Avoid prejudice; or

(c) Be more economical and expedite the matter.

L. AMENDED AND SUPPLEMENTAI. PLEADINGS

L(1l) aAmendments. A pleading may be amended by a party once as a matter
of course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is: permitted and the action
has not been placed upon the trial calendar, the party may so amend it at any
time within 20 days after it is served. Otherwise a party may amend the plead-
ing only by leave of court or by written consent of the adverse party; and
leave shall be freely given when justice so requires. Whenever an amended
pleading is filed, it shall be served upon all par{:ies who are not in default,
but as to all parties who are in default or against whom a default previously
has been entered, judgment may be rendered in accordance with the prayer of
the original pleading served upon them; and neither the amehded pleading nor
the prcoess thereon need be served upon such parties in default unless the
amended pleading asks for additional relief against the parties in default.

L(2) Amendments to conform to the evidence. When issues not raised by

the pleadings are tried by express or implied consent of the parties, they
shall be treated in all respects as if they had been raised in the pleadings.
Such amendment of the pleadings as may be necessary to cause them to conform
to the evidence and to raise these issues may be made upon motion of any party
at any time, even after judgment; but failure éo to amend does not affect the
result of the trial of these issues. If evidence is objected to at the trial

on the ground that it is not within the issues made by the pleadings, the court
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may allow the pleadings to be amended and shall do so freely when the presenta-
tion of the merits of the action will be subserved thereby and the obﬁecti.ng
party fails to satisfy the court that the admission of such evidence would
prejudice him in maJ_ntaJ_nJ_ng his action or defense upon the merits. The court
may grant a continuance to enable the objecting party to meet such evidence.

L(3) Relation back of amendments. Whenever the claim or defense asserted

in the amended pleading arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original pleading, the amendment
relates back to the date of the original pleading. An amendment changing the
party against wham a claim is asserted relates back if the foregoing provision
is satisfied and, within the period provided by law for commencing the action
against him, the party to be brought in by amendment (1) has received such
notice of the institution of the action that the party wlll not be prejudiced
in maintaining his defense on the merits, and (2) knew or should have known
that, but for a mistake concerning the identity of the proper party, the action
would have been brought against him.

L(4) Amendment or pleading over after motion. When a motion to dismiss |

or a motion to strike an entire pleading or a motion for a judgment on the
pleadings under Rule J is allowed, the court may, upon such terms as may be
proper, allow the party to file an amended pleading. If the n‘otion is disallowed,
and it appears to have been made in good faith, the court shall allow the party
filing the motion to file a responsive pleading if any is required.

L(5) Amended pleading where part of pleading stricken. 1In all cases where

part of a pleading is ordered stricken, the court, in its discretion, may
require that an amended pleading-be filed omittj.ng the matter ordered stricken.
By complying with the court's order, the party filing such amended pleading
shall not be deemed thereby to have waived the right to challenge the correct-
ness of the court's ruling upon the motion to strike, and such ruling shall be

17



subject to review on appeal from final judgment in the cause.

L(6) How amendment made. When any pleading or proceeding is amended

before trial, mere clerical errors excepted, it shall be done by filing a
new pleading, to be called the amended camplaint, or otherwise, as the case
may be. Such amended pleading shall be camplete in itself, without reference
to the original or any preceding amended one.

L(7) Supplemental pleadings. Upon motion of a party the court may, upon’

reasonable notice and upon such terms as are just, permit him to serve a
supplemental pleading setting forth transactions or occurrences or events
which have happened since the date of the pleading sought to be supplemented.
Permission may be granted even though the original pleading is defective in
its statement of a claim for relief or defense. If the court deems it advis-
’f able that the adverse party plead to the supplemental pleading, it shall so
order, specifying the time therefor.
M. JOINDER OF CAUSES OF ACTION

M(1l) Permissive joinder. A plaintiff may join in a complaint, either as

independent or as alternate claims, as many claims, legal or equitable, as the
plaintiff has against an opposing party.

M(2) Forcible entry and detainer and rental. If an action of forcible

entry and detainer and an action for rental due are joined, the defendant
shall have the same time to appear as is now provided by law in actions for
the recovery of rental due.

M(3) Separate statement. The claims united must be separately stated and

must not require different places of trial.

N. JOINDER OF PARTIES

e

L "7 'N(I) Permissive joinder as plaintiffs or defendants. All persons may join

in one action as plaintiffs if they assert any right to relief jointly,

18



RULE L

[

(1) This is based on Federal Rule 15(a) and would replace ORS 16.370
and 16.390. It differs in two respects from existing law. The time to
amend of right extends to the actual filing of a responsive pleading rather
than the time period for filing such pleading and the rule specifically
encoufages the trial judge to give leave "freely....when justice so requires'.
Thé last sentence of the rule is existing ORS 16.430.

(2) This is Federal Rule 15(b) and would replace the existing Oregon
statutes covering the area, ORS 16.610-16.650. It eliminates the necessity
of a distinction between a material and immaterial variance and simply pro-
vides that if a variance objection is made at trial, the coutt can allow an
amendment and grant a continuance if necessary and that such amendment should
be given when presentation of the merits will be subserved thereby. The
rule does not, however, eliminate the concept of variance and the trial judge
has discretion to sustain a variance objection and refuse a continuance in the
proper circumstances.

The rule also clearly indicates that if no variance objection is made
and the parties proceed to try the case on issues not in the pleadings, no
objection can then be raised based upon the pleadings; if requested, an amend-
ment to conform to the prodf must be given and in any case, the pleadings are
deemed to be amended to conform to the. proof.

(3) This is Federal Rule 15(c) previously considered by the Council.

(4) This is based upon ORS 16.380 and 400(l). If a motion to strike an
entire pleading or to dismiss is allowed, the court retains discretion to

allow or not allow an amended pleading. The authority to allow an amended

14



pleading after a successful motion for judgment on the pleadings was added
to give the trial judge discretion where such motion is actually a late
blooming motion to dismiss for failure to state a claim. If the motion is
denied, the existing statute relating to demurrers gave the trial judge
discretion to not allow further pleading. This rule autométically allows
pleading over after an unsuccessful motion, absent bad faith.

(5) This is ORS 16.400(2) and covers a motion to strike a part of a
pleading.

(6) This is existing ORS 16.410.

(7) The language is taken from Federal Rule 15(d). It does not change

the existing rule under ORS 16.360 but the language is clearer.

RULE M

This is existing ORS 16.221. (The title should be JOINDER OF CLAIMS).

RULE N

This is existing ORS 13.161.

RULE O
This is Federal Rule 19. This is one of the best drafted federal rules
and seems to be a clear and reasonable elaboration of ORS 13.110. The last

section, (5), is ORS 13.190 covering a specific situation.

RULE P

This is Federal Rule 21 and replaces all other remedies for party joinder

problems with the simple device of dropping or adding parties.

RULE Q
This is Federal Rule 17(a) and has the same effect as ORS 13.030, using

clearer language. It also provides a procedure for dealing with real party

in interest objections.

15
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K(4) Joinder of additional parties. Persons other than those made parties
to the original action may be made parties to a counterclaim or crossclaim in
accordance with the provisions of Rules N and O. The parties so joined may

rescond to the claim bv replv. answer or motion.

K(5) Separate trial. Upon motion of any party, the court may order a separate

trial of any counterclaim, crossclaim or third-party claim so alleged if to do so

would: (a) be more convenient; (b) avoid prejudice; or (c) be more economical and

expedite the matter.

L. AMENDED AND SUPPLEMENTAL PLEADINGS
L(1) Amendments. A pleading may be amnded by a party once as a matter of
course at any time before a responsive pleading is served or, if the pleading is one
, b vhich no responsive pleading is permitted, the party may so amend it at any time
w1th:Ln 20 days after it is served. Otherwise a party may amend the pleadirig only by
leave of court or by written consent of the adverse party; and leave shall be freely

given when justice so requires. Whenever an amended plead:mg is filed, it shall

£
alienn

beserveduponallpartleswhoaremtmdefault,mtastoallpartleswhoare

in default or against whom a default previously has been entered, judgment may be
rendered in accordance with the prayer of the original pleading served upon

them; and neither the amended pleading nor the process thereon need be served upon
such parties in default unless the amended pleading asks for additional vrelief
against the parties in default.

L(2) Amendments to conform to the evidence. When issues not raised by the

pleadings are tried by express or implied consent of the parties, thejshall be

)treatedinallrespectsasiftheyhadbeenraisedjhthePleadjngs. Such

A

— “amendment of the pleadings as may be necessary to cause them to conform to the



_:evidauceandtoraisethese issues may be made upon mption of any party at any

L

N

— time, even after judgment; but failure so to amend does rot affect the result
of the trial of these issues. If evidence ié obijected to at the trial on the
ground that it is not within the issues made by the pleadings, the court may
allow the pleadings to be amended and shall do so freely when the presentation
of the merits of the action will be subserved thereby and the objecting party
fails to satisfy the court that the admission of such evidence would prejudice
him in maintaining his action or defense upon the merits. The court may grant
a continuance to enable the objecting party to meet such evidence.

L(3) Relation back of amendments. Whenever the claim or defense asserted

in the amended pleading arpse out of the conduct, transaction or occurrence
set forth or attempted to be set forth in the ariginal pleading, the amendment
relates back to the date of the original pleading. An amendment changing the

*)party against wham a claim is asserted relates back if the foregomg provision

. is satisfied and, within the period provided by law for camencing the action

against him, the party to be brought in by amendment (a) has received such
notice of the institution of the action that the party will not be prejudiced
in maintaining his defense on the merits, and (b) knew or should have known
that, but for a mistake concerning the identity of the proper party, the action
would have been brought against him. |

L(4) Amendment or pleading over after motion. When a motion to dismiss or

a motion to strike an entire pleading or a motion for a judgment on the pleadings

under Rule J is allowed, the court may, upon such terms as may be proper, allow

the party to file an amended pleading. If any motion is disallowed, and it appears

tohavebeenmadeingoodfaith,thepartyfiiingthen'otionsha,ll file a

responsive pleading if any is required.

)

~~ L(5) 2mended pleading where part of pleading stricken. In all cases where

SN

part of a pleading is ordered stricken, the court, in its discretion, may require
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that an amended pleading be filed amitting the matter ordered stricken. By
camplying with the court's order, the party filing such amended pleading shall
not be deemed thereby to have waived the right to challenge the correctness of
the court's ruling upon the motion to strike, and such ruling shall be subject
to review on appeal from final judgment in the cause.

L(6) How amendment made. When any pleading or proceeding is amended before

trial, mere clerical errors excepted, it shall be done by filing a new pleading, ,

to be called the amended camplaint, ar otherwise, as the case may be. Such
amended pleading shall be camplete in itself, without reference to the ariginal

or any preceding amended one.

L(7) Supplemental pleadings. Upon motion of a party the court may, upon
reasonable notice and upon such termms as are just, permit the party to serve a

supplemental pleading setting forth transactions or cccurrences or events which- -

have happened since the date of the pleading sought to be supplemented. Permission

may be granted even though the original pleading is defective in j.ts statement
of a claim for relief or defense. If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so oider, specifying
the time therefor. |

M. JOINDER OF CIATMS

M(1) Pemmissive joinder. A plaintiff may join in a complaint, either as

independent or as alternate claims, as many claims, legal or equitable, as the

plaintiff has against an opposing party.
M(2) Forcible entry and detainer and rental. If an action of forcible entry

and detainer and an action for rental due are joined, the defendant shall have
the same time to appear as is now provided by law in actions for the recovery of
rental due. o R "

M(3) Separate statement. The claims united must be separately stated and

must not require different places of trial.

0



D. Joinder of persons in contract actions. (1) As used in this

section of this rule:

D. (1) (a) 'Maker'" means the original party to the contract which
is the subject of the action who is the predecessor in interest of the
plaintiff under the contract; and |

D.(1) () '"Contract' includes any instrument or document evidencing
a debt.

D.(2) The defendant may, in an action on a contract brought by
an assignee of rights under that contract, join as a party to the action -
the maker of that contract if the defendant has a claim against the maker
of the contract arising out of that contract.

D.(3) A defendant may, in an action on a contract brought by an
assignee of rights under that contract, join as parties to that action
all or any persons liable for attorney fees under ORS 26.097.

D.(4) In any action against a party joined under this section of
this Rule, the party joined shall be treated as a defendant for purposes
of service of sumons and time to answer under Rule 7.

E. Separate trial. Upon motion of any party or upon the court's

own motion, the court may order a separate trial of any counterclaim, cross-
claim or third party claim so alleged if to do so would: (1) be more con-

venient; (2) avoid prejudice; or (3) be more economical and expedite the

matter.
BACKGROUND NOTE 15, A0

ORS sections superseded: 13.180," 16.305, 16.315, 16.325.
COMMENT

This rule is almost identical to the provisions of existing ORS sec-
tions. The Council added the fourth sentence of subsection 22 C. (1) to make
clear that the trial judge should not give leave for a late impleader if
this would prejudice existing parties. Section 22 E. was also changed
slightly to allow a separate trial on the court's own initiative.

55



affer it is served. Otherwise a party may amend the pleading only
by leave of court or by writﬁen consent of ﬁhe adverse party; and
leave‘shall be‘freely gi?en when justiqe so requires; Whenevef

an améndéd pleading is filed, it shalllbe sérved upon all parties 
who are not in default, but as to all parties who are in default .
or‘againgt whom a default previously has been entered, judgment may
be rendered in accordance with the prayer‘of'the original pleading
served upon them; gnd_neither the amended pléading nor the procesé
thereon need be served upon such parties in default unless the
.émended pleading aské far additional relief against the parties in
default

/A

EI?? Amendments to conform to the evidence. ' When issues»not

raised by the pleadings are tried by express or implied consent of

15a

(New page because of additional space xequifed under K(4) on
Page 15). '



the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the evidence and to
raise these issues may be made upon motion of any party at any
time, even after judgment; but failure so to amend does not affect
the result of the trial of these issues. If evidence is objected
to at the trial on the ground that it is not within the issues made
by the pleadings, the court may allow the pleadings to be amended
and shall do so freely wé}n the presentation of the merits of the
g
action will be subserved‘eherby and the objecting party fails to
satisfy the court that the admission of such evidence would prejud-
ice him in maintaining his action or defense upon the merits. The
court may grant a continuance to enable the objecting party to
meet such evidence.

23 C

<EEF) Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the conduct,
transaction or occurrence set forth or attempted to be set forth in
the original pleading, the amendment relates back to the date of
the original pleading. An amendment changing the party against
whom a claim is aéserted relates back if the foregoing provision

is satisfied and, within the period provided by law for commencing
the action against him, the party to be brought in by amendment

(a) has received such notice of the institution of the action that
the party will not be prejudiced in maintaining his defense on the
merits, and (éﬁ knew or should have known that, but for a mistake

concerning the identity of the proper party, the action would have

been brought against him.
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%) Amendment or pleading over after motion. When a motion

to dismiss or a motion to strike an entire pleading or a motion

for a judgment on the ﬁleadings under Rule%§ is aliowed, the

court may, upon such'terms as may be proper, allow the party to

file an amended pleading.  If any_motioh is disallowed, and'it
appears to have been made in good faith, the pafty filing the motion
shall filé‘a'responsive_pieading if any is required.

2 £

"LL>») Amended pleading where part of pleading stricken. 1In

all cases where part of a pleading is ordered stricken, the court,

. (%) . _ ,
in itsfg;scretion, may require that an amended pleading be filed

‘omitting the matter ordered stricken. By complying with the court's

order, the party filing such amended pleading shall not be deemed

thereby to have waived the right to challenge the correctness of

the court's ruling upon the motion to strike.

.'3ﬁ:

LX) How amendment made. When any pleading or proceeding is

amended before trial, mere clerical errors excepted, it shall be
done by filing a new pleadirng, to be called the amended complaint,
or by interlineation, deletion or otherwise. Such amended pleading

shall be complete in itself, without reference to the original or any

preceding amended one.

Rev.

= .
%%é%' Supplemental plgadings. Upon motion of a party the court’
may, ﬁpon réasonable notice and upon such terﬁs as afe just, permit
the party to serve a supplemental pleading setting forfh transac-
tions or occurrenceé 6r events which have happened since the date

of the pleading édught to be supplemented. Permission may be

bgranted even though the original pleading is defective in its

17
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RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

A, Amendments. A pleading may be au:énded by a party once
as a matter of course at any time before a responsive pleading
is servéd or, if the pleading is me to which no responsive plead-
ing is permitted, the party may so amend it at any time within
20 days after it is served. Otherwise a party may amend the
pleading only by leave of court or by written consent of the ad-
verse party; and leave shall be freely given when justice so re-
'quires. Whenever an amended pleading is filed, it shall be served
upon all parties who are mot in default, but as to all parties who
are in default or against vwhom a default previously has been en-
tered, judgment may be rendered in accordénce with the prayer of the
original pleading served upon them; and neither the amended plead-
ing nor the process thereon need be served upon such parties in
default unless the amended pleading asks for additional relief
against the parties in default.

B. Amendments to conform to the evidence. When issues not

raised by the pleadings are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the evidence and to
raise these issues may be made won mtion of any party at any
time, even after judgment; but failure so to amend does mot affect
the result of the trial of these issues, If evidence is objected
to at the trial on the ground‘that it is rot within the issues

-56-



made by the pleadings, the court may allow the pleadings to be
amended and shall do so freely when the presentation of the
merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evi-
dence would prejudice such party in maintaining an action or
defense won the merits. The court may grant a continuance to

enable the objecting party to meet such evidence.
C. Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the con-

- duct, transaction or occurrence set forth or attempted to be

set forth in the original pleading, the amendment relates back
to the date of the original pleading. An amendment changing the
party against whom a claim is asserted relaﬁes back if the fore-
going provision is satisfied and, within the period provided by
law for commencing the action against the party to be brought

in by amendment, such party (1) has received such notice of the
institution of the action that the party will not be prejudiced
in maintaining any defense on the merits, and (2) knew or should
have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against the

party brought in by amendment.
D. Amendment or pleading over after motion. When a

motion to dismiss or a mtion to strike an entire pleading or a
motion for a judgment on the pleadings under Rule 21 is allowed,
the court may, upon such terms as may be proper, allow the party
to file an amended pleading. If any motion is disallowed, the
party filing the motion shall file a responsive pleading if any is
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required. By filing any pleading pursuant to this section, the
party filing such amended pleading shall mot be deemed thereby
to have waived the right to challenge the correcimess of the
oourt's ruling.

E. Amended pleading where part of pleading stricken. In

all cases where part of a pleading is ordered stricken, the court,
in its discretion, may require that an amended pleading be filed
amtting the matter ordered stricken. By complying with the
court's order; the party filing such .anended pleading shall not be
deemed thereby to have waived the right to challenge the correct-
ness of the court's ruling upon the motion to strike.

F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by filing
a new pleading, to be called the amended pleading, or by interlinea-
tion, deletion or otherwise, Such amended pleading shall be comp-
lete J.n itself, without reference to the original or any preceding
amended one.

G. Supplemental pleadings. Upon mption of a party the

court ﬁay, upon reasonable notice and won such terms as are just,
permit the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the
date of the pleading sought to be supplemented. Permission may be
granted even though the original pleading is defective in its
statement of a claim for relief or defense. If the court deems

it advisable that the adverse party plead to the supplemental

pleading, it shall so order, specifying the time therefor.
- =58-
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COMMENT

This is a combination of Federal Rule 15 and exisiting ORS sections.
Sectionzz is based upon Federal Rule 15(a) and ORS 16.430. Section B is
Based on Federal Rule 15(b). Section C is Based on Federal Rule 15(c)X.
Section D is based upon ORS 16.380 and 400. Section E is based upon
Ors 16.400. Section F 1is based upon ORs 16.410 and SectionCilis

based upon ORS 16.360 and Federal Rule 15(d).



RULE 23

AMENDED AND SUPPLEMENTAL PLEADINGS

A, Amendments. A pleading may be amended by a party once as a
matter of course at any time before a responsive pleading is served or,
if the pleading is one to which no @ve pleading is permitted, the
party may so amend it at any time within 20 days after it is served.
Otherwise a party may amend the pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given
when justice so requires. Whenever an amended pleading is filed, it shall
be served upon all parties who are not in default, but as to all parties
who are in default or against whom a default previously has been entered,
judgment may be rendered in accordance with the prayer of the original
pleading serve them; and neither the amended pleading nor the process
thereon need be served wpon such parties in default unless the amended plead-
ing asks for additional relief against the parties in default.

B. Amendments to conform to the evidence. When issues not raised

by the pleadings are tried by express or implied consent of the parties,

they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon
motion of any party at any time, even after judgment; but failure so to amend
does not affect the result of the trial of these issues. If evidence is ob-
jected to at the trial on the ground that it is not within the issues made
by the pleadings, the court may allow the pleadings to be amended and shall
do so freely when the presentation of the merits of the action will be sub-

served thereby and the objecting party fails to satisfy the court that
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the admission of such evidence would prejudice him in maintaining his
action or defense upon the merits. The court may grant a continuance
to enable the objecting party to meet such evidence.

C. Relation back of amendments. Whenever the claim or defense

asserted in the amended pleading arose out of the conduct, transaction
or occurrence set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of the original plead-
ing. An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and, within the
period provided by law for commencing the action against him, the party
to be brought in by amendment (1) has received such motice of the insti-
tution of the action that the party will not be prejudiced in maintain-
ing his defense on the merits, and (2) knew or should have known that,
but for a mistake concerning the identity of the proper party, the action
would have been brought against him.

D. Amendment or pleading over after motion. When a motion to dis-

miss or a motion to strike an entire pleading or a motion for a judgment
on the pleadings under Rule 21 is allowed, the court may, upon such terms
as may be proper, allow the party to file an amended pleading. If any
motion is disallowed, and it appears to have been made in good faith,

the party filing the motion shall file a responsive pleading if any is
. v T Coonl!s mden R, F’w)/\-v .
required. /37 Com p g ins, et ‘Q(_ -~
%. Amended pleading where part of pleading stricken, In all e #v
l

cases where part of a pleading is ordered stricken, the court, in its F, « A

discretion, may require that an amended pleading be filed amitting on g, y
the matter ordered stricken. By complying with the court's order, P » £s

the party filing such amended pleading shall mot be deemed thereby to



have waived the right to challenge the correctness of the court's ruling
upon the motion to strike.
F. How amendment made. When any pleading ow—proeceedimg is amen-

ded before trial, mere clerical errors excepted, it shall be done by
filing a new pleading, to be called the amended éégpsfla;?t, or by inter-
lineation, deletion or otherwise. Such amended pleading shall be complete
in itself, without reference to the original or any preceding amended one.

G. Supplemental pleadings. Upon motion of a party the court

may, upon reasonable notice and upon such terms as are just, permit the
party to serve a supplemental pleading setting forth transactions or
occurrences or events which have happened since the date of the pleading
sought to r- ed. Permission may be granted even though the
original pleading is defective in its statement of a claim for relief or
defense. If the court deems it advisable that the adverse party plead
to the supplemnental pleading, it shall so order, specifying the time

therefor.

BACKGROUND HNOTE

For time for filing and responding to amended pleadings, see
Rule 15.

ORS sections superseded: 16.360, 16.370, 16.380, 16.390,
16.400, 16.410, 16,470, MBS, 16.610, 1omme, '16.630, 16.640,
16.650, hﬂ_

COMMENT

This is a combination of Federal Rule 15 and existing ORS sections.
Section 23 A. is based upon Federal Rule ]_S(a) and ORS 16.430. Section B.
is based on Federal Rule 15(b). Section C. is based on Federal Rule 15(c)-
Section D. is based upon ORS 16.380 and 400 ection E. is based upon ORS
16.400. Section F. is based upon ORS 16.410, and Section G. is based upon ORS
16.360 and Federal Rule 15(d).
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RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

A. Amendments. A pleading may be amended by a party once as a
matter of course at any time before a responsive pleading is served or,
if the pleading is one to which no responsive pleading is permitted, the
party may so amend it at any time within 20 days after it is serwved.
Otherwise a party may amend the pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given
when justice so requires. Whenever an amended pleading is filed, it
- shall be served upon all parties who are not in default, but as to all
parties who are “in default or against whom a default previously has been
entered, judgment may be rendered in accordance with the prayer of the
original pleading served upon them; and neither the amended pleading ror
the process thereon need be served upon such parties in default unless
the amended pleading asks for additional relief against the parties in
default.

B. Amendments to conform to the evidence. When issues not raised

by the pleadings are tried by express or implied consent of the parties,

they shall be treated in all respects as if they had been raised in the
pleadings. Such amendment of the pleadings as may be necessary to cause

them to conform to the evidence and to raise these issues may be made

upon motion of any par(:y at any time, even after judgment; but failure so

to amend does mot affect the result of the trial of these issues. If evidence
is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and
shall do so freely when the presentation of the merits of the action will

be subserved thereby and the objecting party fails to satisfy the court that
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the admission of such evidence would prejudice him in maintaining his action
or defense upon the merits. The court may grant a continuance to enable
the objecting party to nmeet such evidence.

C. Relation back of amendments. Whenever the claim or defense

asserted in the amended pleading arose ocut of the conduct, transaction
or occurrence set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of the original plead-
ing. An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and, within the
period provided by law for commencing the action against him, the party
to be brought in by amendment (1) has receiwved such notice of the insti-
tution of the action that the party will not be prejudiced in mamintain-
ing his defense on the merits, and (2) knew or should have known that,
but for a mistake conceming the identity of the proper party, the action
would have been brought against him,

D. Amendment or pleading over after mption. When a motion to dis-

miss or a motion to strike an entire pleading or a motion for a judgment
on the pleadings under Rule 21 is allowed, the court may, upon such terms
as may be proper, allow the party to file an amended pleading. If any
motion is disallowed, and it appears to have been made in good faith,

the party filing the motion shall file a responsive pleading if any is

- required. By complying with the court's order, the party filing such

amended pleading shall not be deemed thereby to have waived the right to
challenge the correctness of the court's ruling.
E. Amended pleading where part of pleading stricken. In all

cases where part of a pleading is ordered stricken, the court, in its

discretion, may require that an amended pleading be filed omitting
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the matter ordered stricken. By complying with the court's oxder,

the party filing such amended pleading shall mot be deemed thereby

" to have waived the right to challenge the correctness of the court's

iuling uwon the wtion to strike.
F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by filing a new
pleading, to be called the amended pleading, or by interlineation, de-
letion or otherwise. Such amended pleading shall be complete in itself,
without reference to the original or any preceding amended one.

G. Supplemental pleadings. Upon motion of a party the court

may, upon reasonable motice and upon such terms as are just, permit

the party to serve a supplemental pleading setting forth transactions or
ocaurrences or events vhich have happened since the date of the pleading
sought: to be supplemented. Permission may be granted even though the
original pleading is defective in its statement of a claim for relief or
defense, If the court deems it advisable that the adverse party plead to
the supplemmental pleading, it shall so order, specifying the time therefor.
BACKGROUND NOTE |

For time for filing and responding to amended pleadings, see
Rie 15, . :

ORS sections superseded: 16.360, 16.370, 16.380, 16.390, 16.400.
16.410,716.420, 15.610, 16.630, 16.640, 16.650.

CCOMMENT

This is a combination of Federal Rule 15 and existing ORS sections.
Section 23 A. is based upon Federal Rule 15(a) and ORS 16.430. Section B.
is based o Federal Rule 15(b). Section C. is based on Federal Rule
15(c). Section D. is based upon ORS 16.380 and 400; note the court is
specially authorized to grant a judgment on the pleadings motion but to
allow repleading rather than enter a judgment. Section E. is based upon
ORS 16.400. Section F. is based upon ORS 16.410, and Section G. is based
upon ORS 16.360 and Federal Rule 15(d),
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RILE 23
AMENDED AND SUPPLEMENTAL PLEADINGS
A. Amendments. A pleading may be amended by a party cnce
as a matter of course at any tme be:fore a responsive pleading
is served or, if the pleading is me to which no responsive plead-
ing is permitted, the party mey so amend it at any time within
20 days after it is servéd. Otherwise a party may amend the

pleading anly by leave of court or by written consent of the ad-

verse party; and leave shall be freely given vhen justice so re-
quires. Whenever an amended pleading is.filed, it shall be served

- upon all parties who are ot in default, but as to all parties who

are in default or against whom a default previously has been en-
tered, judgment may be rendered in accordénce with the prayef of the
original pleading served won them; and reither the amended plead-
ing nor the process thereon need be served upon such parties in
default wmnless the amended pleading asks for additional relief
against the parties in default.

B. Amendments to conform to the evidence. When issues not

raised by the pleadings are triedrby express or implied consent of
the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause them to conform to the evidence and to
raise these issues may be made wpon mtion of any party at any
time, even after judgment; but failm:é so to amend does mot affect
the result of the trial of these issues. If evidence is objected |
to at the trial m the gromdn&xavt it is ot within the issues
-56-



made by the pleadings, the court may allow the pleadings to be
amended and shall do so freely when the presentation of the
merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evi-
dence would prejudice such party in maintaining an action or
defense upon the merits. The court may grant a continuance to

enable the objecting party to meet such evidence.
C. Relation back of amendments., Whenever the claim or

defense asserted in the amended pleading arose out of the con-
duct, transaction or occurrence set forth or attempted to be

set forth in the original pleading, the amndment relates back
to the date of the original pleading. An amendment changing the
party against whom a claim is asserted relates back if the fore-
going provision is satisfied and, within the period provided by
lav for commencing the action against the party to be brought

in by amendment, such party (1) has received such notice of the
institution of the action that the party will not be prejudiced
in maintaining any defense on the merits, and (2) knew or should
have known that, but for a mistake concermning the identity of the
proper party, the action would have been brought against the

party brought in by amendment.
D, Amendment or pleading ower after motion. When a

motion to dismiss or a motion to strike an entire pleading or a

mtion for a judgment on the pleadings under Rule 21 is allowed,

the court may, upon such terms as may be proper, allow the party

to file an amended pleading. If any mtion is disallowed, the

party filing the motion shall file a responsive ﬁleading if any is
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required. By filing any pleading pursumnt to this section, the
party filing such amended pleading shall rot be deemed thereby
to have waived the right to challenge the correctness of the
court's ruling.

E. Amended pleading where part of pleading stricken. In

all cases where part of a pleading is ordered stricken, the court,
in its discretion, may require that an amended pleading be filed
am tting the matter ordered stricken. By complying with the
court's order, the party filing such amended pleading shall mot be
deemed thereby to have waived the right to challenge‘ the correct-
ness of the court's rulﬁng wpon the mtion to strike.

F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by filing
a new pleading, to be called the amended pleading, or by interlinea-
tion, deletion or otherwise. Such amended pleading shall be comp-
lete in itself, W.Lthout reference to the original or any precediné
amended one.

G. Supplemental pleadings. Upon mtion of a party the

court ﬁny, upon reasonable rotice and won such terms as are just,

pemmit the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the
date of the pleading sought to be supplemented. Permission may be

| granted even though the original pleading is defectiwve in its
statement of a claim for relief or defense. If the court deems

it advisable that the adverse party plead to the supplemental

pleading, it shall so order, specifying the time therefor.
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BACKGROUND NOTE

For time for filing and responding to amended pleadings, see
Rule 15. '

ORS sections superseded: 16.360, 16.370, 16.380, 16.390,
16.400, 16.410, 16.420, 16.610, 16.630, 16.640, 16.650..

OMMENT

This is a combination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based won Federal Rule 15(a) and
(RS 16.430. Section B. is based on Federal Rule 15(b). Section C.

" is based o Federal Rule 15(c). Section D. is based uwpon ORS

16,380 and 400; mote the court is specially authorized to grant a
mtion for a judgment o the pleadings but to allow replead-

ing rather than enter a judgment. Section E. is based upon ORS
16.400. Section F. is based wpon ORS 16.410, and Section G. is
based uon ORS 16.360 and Federal Rule 15(d).

JOINDER OF CLATMS

A, Permissive joinder. A plaintiff mmy join in a complaint,

either as independent or as alternate claims, as many claims,
legal or equitable, as the plaintiff has against an opposirig party.

B, Forcible entry and detainer and rental. If an action

of forcible entry and detainer and an action for rental due are
joined, the defendant shall have the same time to appear as is

- row provided by law in actions for the recovery of rental due.

C. Separate statement. The claims united must be sepa-

rately stated and must ot require different places of txial.
RACKGROUND NDTE '

ORS chapters superseded: 16.221.

QMMENT

This is based on the existing (RS section.:

T e .

RULE 25 (RESERVED)
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RIE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

A. Amendments. A pleading mey be aréndedby a party ace
as a matter of course at ary time before a responsive pleading
is served or, if the pleading is me to which no responsive plead-
ing is permitted, the party may so amend it at any tme within
20 days after it is served. Otherwise a party my amend the
pleading cnly by leave of cowrt or by written consent of the ad-
verse party; and leave shall be freely given when justice so re-
quires. Whenever an amended pleading is filed, it shall be served
uéonallpar:iesvho are ot in default, but as to all parties who .
are in default or against whom a defzult previously has been en-
tered, judgment m=y be rendered in accordé:zce with the prayer of the
original ple.ad:‘ng'served u:>on them; aud reither the amended plead-
ing nor the process thereon meed be served wpon such parties in
default wnless the amended pléadi.ng asks for addirional relief
against the parties in defailt.

B. Amendments to conform to the evidence. When issues mot

raised by the pleadings are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had .
been raised in the pleadings., Such amencment of the pleadings as
=y be rsceésa-y'to cause them to conform t the evidence and '
rzise these issves may be mde won mtion of any party at aay
time, even afrer judgment; tut failure so o arend does ot affect
the result of the trial of these isswes., If evidence is cbjectad

to at the trial o the ground that it is mot within the issues
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made by the pleadings, the cowrt mgy allow the pleadings to be
arended and shall & so freely when tne presentation of the
merits of the action will be subserved thereby and the objecting
party fails to sarisfy the court that the admission of such evi-
dence would prejudice such party in meintaining an action or
defense wcn the merits. ﬁecﬁurtuayg:mtamtinumceto

enzble the cbjecting party to meet such evidence.
C. Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose cut of the com-
v

. duct, transactim or ocaurrence set forth or attempted to be

set forth in the original pleading, the amendment relatess back

to the date of the original pleading. An amendment changing the

party against whom a claim is asserted relates back if the fore-

going provision is satisfied and, mdun the period provided by

lav for commencing the action against the party to be brought

in bf arendment, such party (1) has received such notice of the
institution of the action that the party will not be prejudiced
in maintaining any defense o the merits, and (2) knew or should
have known that, but for a mistake concerning the identity of the
proper party, the actin would have been brought against the |

party brought in by amendment. _
D. Amendment or pleading over after motion. When a

motion to dismiss or a mwticn to strike m entire pleading or a
mtim for a judgment o the pleadings wmnder Rule 21 is allowed,
the cowrt m=y, wonsuditermsasmybepmper, allow the party
to file an aEnded pleading. If any mption is disallowed, the

party filing the motion shall file a respensive pleading if any is
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required. By filing any pleading pursuant to this section, the
party filing such amended pleading shall ot be deemed thereby
o have waived the rHght to challengs the corrsctness of the
court's ruling, _

E. Amended plezding where part of pleading stricken. In

all cases where part of a pleading is ordered stricken, the court,
in its discretion, may require that =n amﬁded. pleading be filed
amtting the matter ordered stricken. By complying with the
court's order, the party filing such amended pleading shall rot be
deemed thereby to have waived the right to challenge the correct-
mess of the court's ruling won the mtion to strike.

F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by fling

a new pleading, to be called the arended pleading, or by intarlinea-
tHon, delet:'pnfor. otherwise. Such amended pleading shall be comp-
lete in itself, without referemce to the original or any preceding
aended e,

G. Supplemental pleadings. Upon mtion of a party the

court ﬁny, wpon reasonable rotice and Wwon such terms as are just,
permit the party to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since the
date of the pleading sought to be supplemented. Permission mmy be
granted even though the original pleading is defectiwe in ics
statement of a clzim for relief or defmnse. If the cowrt deems

it advisable that the adverse party plead m the supplemental
pleading, it shall so order, specifying the time therefor.
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COMMENT

’ For time for filing and responding to amended pleadings,
see ORCP 15.

, This is a coobination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based uwon Federzl Rule 15(z2) and
RS 16.430. Section B. is based e Federal Rule 15(). Section C.
is based m Federal Rule 15(c). Section D. is based won CRS
16.380 and 400; mote the cowrt is specially authorized to grant a
wtion or a judgment m the pleadings but to allow replead-
ing rather than enter a judgment. Section E. is based won ORS
16.400. Section F. is based won ORS 16.410, and Section G. is
based won ORS 16.360 and Federal Rule 15(d).

RILE 24
JOINDER OF CLATMS

A. Permissive joinder. A plaintiff may join in a complaint,

either as independent or as alternate claims, as many claims,

legal or equitable, as the plaintiff has agzinst an opposing party.

AwnB rental due __ aclaim
B. TForcible entry and detainer)¥and-rental. If an action
a claim

of forcible entry and detainer and arseiiem for remtal due are
joined, the defendant shall have the same time to appear as is
s provided by law in actions for the recovery of rental due.

. Joined ]
C. Separate statement. The claims wited-mist be sepa-

rately stated and must rot require different places of t~ial.

QORMENT

This is based on the existing (RS section.

’ RULE 25 (RESERVED)
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RULE 23
AMENDED AND SUPPLEMENTAL PLEADINGS

A. Amendments. A pleading may be amended by a party
once as a matter of course at any time before a responsive
pleading is served or, if the pleading is one to which no respon-
sive pleading is permitted, the party may so amend it at any
time within 20 days after it is served. Otherwise a party may
amend the pleading only by leave of court or by written consent
of the adverse party; and leave shall be freely given when
Justice so requires. Whenever an amended pleading is filed, it
shall be served upon all parties who are not in default, but as
to all parties who are in default or against whom a default
previously has been entered, judgment may be rendered in accord-
ance with the prayer of the original pleading served upon them;
and neither the amended pleading nor the process thereon need
be served upon such parties in defauit unless the amended plead-
ing asks for additional relief against the parties in defau]t. _

B. Amendments to conform to the evidence. When 1issues

not raised by the pleadings are tried by express or implied
consent of the parties, they shall be treated in all respects
as if they had been raised in the pleadings. Such amendment of
the pleadings as may be necesséry to cause them to conform to
the evidence and to raise these issues may be made upon motion
of any party at any time, even after judgment; but failure so

to amend does not affect the result of the trial of these issues.
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If evidence is objected to at the trial on the ground that it is
not within the issues made by the pleadings, the court may allow
the pleadings to be amended and shall do so freely when the
presentation of the'herits of the action will be subserved there-
by and the objecting paffy fails to satisfy the court that the
admission of such evidence would prejudice such party in maintain-
ing an action or defense upon the merits. The court may grant a
continuance to enable the objecting party to meet such evidence.

C. Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the con-
duct, transaction, or occurrence set forth or attempted to be set
forth in the original pleading, the amendment relates back to the
date of .the original pleading. An amendment changing the party
.against whom a claim is asserted relates back if the foregoing
provision is satisfied and, within the period provided by law for
commencing the action against the party to be brought in by amend-
ment, such party (1) has received such notice of the institution
of the action that the party will not be prejudiced in maintaining
any defense on the merits, and (2) knew or should have known that,
but for a mistake concerning the identity of the proper party,

the action would have been brought against the party brought in

by amendment.

D. Amendment or pleading over after motion. When a motion

to dismiss or a motion to strike an entire pleading or a motion

for a judgment on the pleadings under Rule 21 is allowed, the
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court may, upon such terms as may be proper, allow the party to
file an amended pleading. If an amended pleading is filed, the
party filing the motion does not waive any defenses or objec-
tions asserted against the original pleading by filing a respon-.
sive pleading or failing to reassert the defenses or objections.
If any motion is disallowed, the party filing the motion shall
file a responsive pleading if any is required. By filing any
amended pleading pursuant to this section, the party filing such
amended pleading shall not be deemed thereby to have waived the
right to challenge the correctness of the court's ruling.

E. Amended pleading where part of pleading stricken. In

all cases where part of a pleading is ordered stricken, the court,
in its discretion, may require that an amended pleading be filed
omitting the matter ordered stricken. If an amended pleading is
filed, the party filing the motion to strike does not waive any
defense or objection asserted against the original pleading by
filing a responsive pleading or failing to reassert the defense or
objection, By complying with the court's order, the party filing
such amended pleading shall not be deemed thereby to have waived
the right to challenge the correctness of the court's ruling upon
the motion to strike.

F. How amendment made. When any pleading is amended

before trial, mere clerical errors excepted, it shall be done by
filing a new pleading, to be called the amended pleading, or by

interlineation, deletion, or otherwise. Such amended pleading
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shall be complete in itself, without reference to the original or
any preceding amended one.

G. Supplemental pleadings. Upon motion of a party the

court may, upon reasonable notice and upon such terms as are
just, permit the party to serve a supplemental pleading setting
forth transactions or occurrences or events which have happened
since the date of the pleading sought to be supplemented. - Per-
mission may be granted even though the original pleading is
defective in its statement of a claim for relief or defense. If
the court deems it advisable that the adverse party plead to the
supplemental pleading, it shall so order, specifying the time

therefor.

COMMENT

For time for filing and responding to.amended pleadings,
see ORCP 15,

This is a combination of Federal Rule 15 and existing
ORS sections. Section 23 A. is based upon Federal Rule 15(a) and
ORS 16.430. Section B. is based on Federal Rule 15(b). . Section
C. 1is based on Federal Rule 15(c). Section D. is based upon
ORS 16.380 and 16.400; note, the court is specially authorized to
grant a motion for a judgment on the pleadings but to allow replead-
ing rather than enter a judgment. Section E. is based upon ORS
16.400. Section F. is based upon ORS 16.410, and Section G. is
based upon ORS 16.360 and Federal Rule 15(d).

- 71 -



